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March 20, 2007

By Facsimile ($45) 8 77-4273 and Reyular Majl

Supervisor Jill Way and Members ol the
Town Board of the Town of Dover

125 East Duncan Hill Road

Dover, NY 12522

Re; Dover Knollg

Dear Supervisor Way and Membere of the Reard:
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Members of the public and othets have urged the Duver Knolls Development

Company IL, LT.C7s (“Applicant™) and the Town Roard to again mect to AUEMPL to overoome our

appurent differences conecrming the Duver Knolls Project. This is 12 jnform the Board that 1over

Knolls shares the public’s coneers, and that we stand ready to meet with the Board at yeur

earliest convenience.

In anticipation of such « mecting, we thonght 1t would he worthwhile to outline
certain issues that seem 1w divide us, Also, we have included a draft Memorandum of

meeting:

Town Board's Vision Jor ‘The Site, Ta No Avall:

» Tn the firgt instance, Dover Kuolls not only apreed 10,
inspection of the Site by the Town's environmental consultant, Mighaet Kl
in the extraordinary designation of gignificant portions of the Site as undevelo

the enviranmental review process began

Understanding (“MOLU”), which we belicve provides a tramework for diseusgion at onr future

13 1Dgver Knolls Heljoves Tha It 11aa Gione To Crgat Lengthe To Accommeodate The

but in fact funded, the
cmeng, which resuttcd
pable even befors
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»  Theteafter, Dover Knolls' prepared s first “Proposed Action,” which,
contrary o certain recent stutements by the Town Board. actually conformed to the current MC
(verlay Zoning for the Site,

e In the Final Written SEQRA Scoping document, which set forth the
requirements of the Draft Environmental Impact &tatement (“DEIS?) for the Project, however,
the ‘Lown Board effectively rejected that Plan, again, betore the enviropmental review process
hegan In garncst.

e Instewd, the Town Board demanded in the Scoping Document that Dover
Koolls hire a New Urbanism consultant and economist 10 develop a very different vigion for the
$ile, which the Board denominated its “Primary Altemative Development Seenano” (“PADS”)
Upver Knolls hired such experts, including the preeminent New Urbarism planning firm Torti
Gullas, and requested that they perform the necessery gdies.

» Thercaftcr, Dover Knolls worked with fic Town Bourd in good faith over 3 5
month pericd, which included multiple meetings with Tori Gallas and the Town’s consultants,
to supposedly develop a viable PADS fur the Project.

e When Dover Knulls indieated that il was prepared (o substitute the Turti
Gallas PADS for its currently “rejected” Proposed Action and cummence the DEIS process in
eamest, the Town, in its Pebragry 2, 2007 Letter, gesentially rojected such Plan before the DEIS
process even hogatl,

Respecilully, these are the undisputed facts as Dover Knollg sees (hem, and the
primary source of our frustration aud disagreement with the Towi.

n The (gwn Board [ails 10 Heed The Yery Studies 1t Mandated For The
Developmept Of The PADS: ‘The purpose of the hiring of the additional experts set forth in the
Scope was, anong other things, to determine if the specifications for {he PADS set forls in the
Seops were economically and physically viable. (Sge Scoping Nocument at pp. 43-44.) Rather
then delay those studies until after the DEIS was prepared, Dover Kuolls agreed to undertake
those studies upfront and, based upon those studies, wooperate with the Town in jointly
developing a feasible PADS. This process purpurtedly took place over the past five months, only
to have that Plan essentially rejected in compete contravention of the information generated from
the required studies.

Dover Knolls cannot grasp how it can spend hundreds of thousands of additional
dollars studying the PADS in the Scope as the so-called preforred plan or “Proposed Action,”
when al! of the empirical data shared with the Town demonstrales that such a Plan is not teasible,
Dovet Knolls will aiso not agree (o spend hundreds of thousands of dollars studying the Torti

LN
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Gallas PADS when the Town Bowd, in ita February | etter, already dismissed the studies
upon which the Plan wus Vased without even waiting for the results of the DEIS.

) Framiong Our Dispuie As Davgr Knolls” Unwillhngness To_Pr A PADS In
Conformanee With ] he Scope_ls A Disingenuous Reg herting —~ wven though the marketing
consultant, whom Dover Knolls hired at the ‘Town Board’s hehest, raiged serinns questions about
the vianility of the PADS in the Scoping Documet, Uoyer Knolls has specifically ngreed at our
previus tecohnical meetmga 10 gady in the DEIS, e PADS set forth in the Spope ws an
altcrnative [uy comparative purpuses. The Scupe, however, must be modified 1o make clear that

the Proposed Action vt preferred plan is the Vorti Gallas PATR.

4) It Dues Not Make Sense Lor The Town Noatd To Clige 16 Unrealistic_and
Qurdaied Zoning Requirements — The Town has invoked rapeatedly in its statements that Pover
Knells 15 acting impraperly by not stadying & Propostd Action, which complies with the cnrent
MC Ovealay Zoning and/or Seepe. First, Dover Knolls hus agreed repeatedly fo study in the
DS its cwrent “Proposed Plan,” which again conforma with the Overlay Zoning, We do not
think that anyone favors this Plan at (his joncture, and that it should only be studied as an
alternative for comparative purpuscs. wecond, the MO Uverlay Zous was greated in 1999, prior
1o any meaningful feasibility studies of the Site, Dover Knolls has shown that (he current Zoniug
would not result in the best or feasible Plan, The Board must be willing in the DEIS to modify
the zoning a3 one of the related actions neccssary 10 achieve the New Urbanisin PADS it desires.
To continue to cite the MC Overlay 7one as a fixed predicate for any future project will produce
a failed Project, and consequently represents a non-starter to Dover Knolls us far as proceeding

with the SEQRA process.

Onee again, it is not in anyone’s interest 10 spend substantial time, mangy and
effort preparing a DETS based on plan that Dover Knolls firmly believes and has demenstrated
will fail, or a plan that the Town has already rejected. We need to reach a conceptual agreement
on the vision for the Site, Once there is agreement oI « Vision, we would respeetfully gubrutt that
an MOU would be the best mechanism for memorializing our respective commitnent 1 work in
good faith to advance that vision. As you can iee, tie MOU ag drafled specifically retains the
Town Board’s authority t wadify of deny the Project, in whole or part, but only based upon the
empirical results of the SECRA process and actual substantial gvidence prodneed inthe recurd.

Pleasc be advised ihat i response 1o the letters from e lown gongerning tho
Eycrow Account, undl such time a8 we yeach agregment on the 153ucs raiged herein and a shared
vigion for (e Sitc, we agree (hat it probably does not make sense for the Town or its consultants
(o incur any addidunal fecs under the Bscrow Account.

Finally, we are in receipt of the mogt recent letter from the Town Board’s counse,
Shannon Lalrance, dated March 12, 2007, which containg, in Dover Kaolls' opiniin, a number
uf unnecessary, iuflammatory, and inaccurate statements.  Suffice it for pow to gote thut Dover
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Kuolls intends 10 move forward with the remedial work it had agreed tu perform in a responsible
and timely wanncr, It continues to dispute the Town's pecent position that Dovet Knolls still
swes mopsy in cunnection with its Chapter €35 Applications beyond the $3.400.00 puywent 1t
already wade, and it hag no ntention of proceeding with the test well drilling until the issues get
furth herein are resolved.

Once again, Dover Knolls looks forward o meeting with the Town Board o 30rt
out these and the other outstanding lssuss related to the Project, so that we ceu alt move forward
on this very impurtant Project inn a more productive and rational mauacr

We look forward fu scheduling 4 Jate for our meeting I the meantine, i there

are any questions of cormments, please do pot hesitate 10 contact us.

Very traly yours,

jﬂrw a./fz%w_

Michae] I. Zarin

MDZ/mith

enc.

cc:  Shannon Martin Lal'rance, Esq. (by facsimile and regular mail)
Kelly Fusco,

s

Town of Dover Pinance Departiment {by facsimile and regular mail)
The Applicant’s Development Team

pr
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MEMORANDUM OF UNDERSTANDING

Thie Memorandum of Understanding (the “MOL”) dated us of L2007 18
between and among the TOWN OF DOVER, NEW YORK, 2 municipality organized and
existing under (e laws of the State of New York, having 15 principal office at 125 East Duncan
Hill Road, Dover, New York 12522 (“Dover” or the “Town Board™) and THE BENJAMIN
COMPANIES, a corporation organized and existiug nder the laws of the State of New ¥ ork,
having s principal olfices at 1377 Oak Street, .. Box 739, Garden City, New York 11530 (the
~Benjamin Companies™.

WHEREAS, the Tuown Board enacted Section 145-16 of the Dover Town Code to
establish a Mixed-Use Iustitutional Comnversion Overlay (“MC”) District o facilitate the
redevetlopment of (he tormer Harlem Valley Psychiatric Center a3 8 mixed-uge communiry, as
that site is more particularly Jescribed in the metes and bounds description annexsd her¢to a8

Exhilit *A” (“HVPC Property”): and

WHEREAS, the Benjamin Componies acquired the HVPC Property, as well 45
an option with respect to the Dykeman Parcel (which is more particularly deseribed in he mctes
and bounds description annexed hereto as Exhibit “g7 (gollectively, with the HVP(? P'roperty, the
“Qite”)), with the goal of developing u mixcd-use comnunity mn hargnony with the Town Board’s
vision for an MU District; ayued

WHIEREAS, Dover and the Benjamin Cempanies are entering into this MQOU in
order (v sct forth eertain underatandings among them with respeet tod (i) the agreed upon
cemegptugl development plan for the Site {*Profect’") and {i1) the processing of the Project by the
Town, inclnding, the environmental review of the Project pursuant 10 the New York Suate
Ervironmental Quality Roview Act and the regulations promulgared theceunder by the New York
state Department of Enviroumental Conservation ("DEC™) (collectively, “$EQRA"), and

WHEREAS, the larties agres and acknowledge that although by this MOU
Dover and the Benjamin (:ompanies covenant in good faith to diligently undertake the necessaty
actions and perform the obligations as 86t forth herein with respect W the Project, Dover and the
Renjamin Companies make no ropresentations nor do they commit to any particilar OUCOme,
cesults of action(s) regarding the Project under SEQRA or othcrwite, subject to compliance with

all applicuble laws and regulations hereunder; and

WHEREAS, on , 2007, the Town Board approved this MOU for
execution by the Supervisor of Dover,

IN ORDLR TO ACCOMPLISH THE FORECOING PURPOSES, THFE.
PARTIES HEREBY AGREE, AS FOLLOWS:

Porap. o
LI L



1. Purpose, The purpose of this MOU s to establish 2 renewed good faith

framework between the Partics to advance the planning process for the Project in a timely and
mote effective manncr,

2. pPreferred Development Concept.  Subject to the torms and couditions
herein, the Partics agree that the attached development plau prepared by Torti Callos and
Partyers, Inc.. in consultation and cooperation with Duver, dated February __, 2007 (the “Tortt
Gallas Plap™ shall constitute e preferred conceptual development plan or “propused Action”
for tie Projeet, provided, that the Parties understand and acknnwlcdge that the Tort Gallag Plan
may be modified, amended, reduced in scope OF rejected, in whole or in part, based upon the
ragults uof the publie review process, ineluding, SEQRA, and any substantial evidence set forth in
the relovant adininistrative record ihereunder. The Partics further understand and avknowledge
that allhough they agree that the Torti Gallas Plan satigfies e general spirit and intent of the
Primary Alternative Nevelopment Seenano {*Prior PATIN") tfequested of the Benjamins as 3¢t
forth if the Final Writien Scupe for the Project adopted by the Town Hoard on or ubout Jung 28,
2006 (“Ncope™), the Benjamin Compaiics shall alsu nclude the Prior PAUS in the Draft
Invironmental Impact Sratement (MDEIS"), a8 an altcrnaiive 1o the Proposed Action {ie., the

§

Torti Gallas Plam) at a level of detail sufficient fo permit a cotuparative gssexsinent.

1. Zoning. The Parties expressly recopnise that publie-private parmership
developments of the type and scope contemplated hereia afton requite as a neccssary and efated
action the re-zoning of or moditications to the current aoning of the property W conform to the
Proposed Action or final development plan, as well as the cconomic sealitics as detenmined
during the public roview process. The Parties agree that they shall cooperate in preparing the
appropriate draft modifications and changes to the zoning of the Bite 1o be wncladed in the DEIS
and final environmental impact statemeni 50 as Lo be included in the relsvant public review of the

Project.

4, Amendment of Scape: Within fifteen (15) days of the execution of this
Agreement, the Town TRaard shall amend the Scope W reflect the aforementioncd changes as set
forth hereunder, including, butnat limited to, (i) substituting the Torti Gallas Plan for the current
Proposcd Action contained in the Scope, (1) daclaring ihat the Torti Gullas Plan is the agreed
upon preferred devclopmenl scenario, (iii) providing provisions for studying the modification of
the current zoning uf the Site in conformance with the Torfi Gellas Plan or final development
plan for the Site, and the economic realities thereof os determined by Economic Rescarch
Associates (“ERA™) ay part of the development of the Torli Gallas Plan, und (iv) affiming the
requirement in the Scope, as atteruatives to the Torti Gallas Plan, the study of the Prior PATM sct
forth in the present $cope, and the curreni Proposed Action i the Scope prepared by the
Beyjamin Companiss, which is in confurmance with the MC Orverlay Zone.

3, Contigution_of Land L3¢ Approval Procgas. The Benjamin Companics
<hall @& soon as practicable [ullowing execution ot this MOU, at its anle cogt and BXpCNec.
coniinue with the processing of fts upplication(s) with the Town Board and any pthet
governmenial entity having approval authority under applicable Stute law or applivable Town

zouing, subdivision or uther land develupment lowe, rules and rcgulations, for any and all land




uge wpprovals necessary o accomphish the Praject.

6, Cuogperation by the_Town,_Board. The Town Board shall, to the extent
permitted by law, pramptly. in good faith, and with due diligence advance all roview procedurcs
necessary pertaining o the Project, including, but not limited Lo, the review of the Project under
SLORA, as well as shall in good faith cooperate with the enjamin Companics 10 the extent

permitted by law in any other manner necessary in turtherance of the Project,

7. PEIS _Completeniess, The Partics recognize that the DEC's SEQR
Handbook specifically states that, in reviewing a draft DEIS o determine its adequacy for public
revicw, reviewing agencies “ghould not require an arrcasonably exhaustive of ‘pertect’
document.” (SEQR Handbook at 70.) SEQRA further mandates that an envirompental impact
statement (“E18”) be analytical and not encyclopedic, and that the intent of the lead agency’s
compleleness roview is 10 attemnpt to release the DEIS to the public for its review as soon as
possible. Expressly guided by {hese principles. the Town Board shall, pursuant 10 Seution
617.9(a) 1) of SEQRA’s jmplementing regulations, determine whether to accept for the purposes
ol commencing public eview the draft DLIS submitied by the Benjamin Companies within
forty-five (45) days of jts submission. In the event that the Town Board determines that such
dralt DEIS is not complete, it shall set forth in detail in writing thosc areas of the dratt DEIS that
it finds inadequale (“lncompleteness Jetter™. In swh event, the Beajamin Companies shall
undertake hest cfforts t reasonably respond w all mattors set furth in the Incompletencss Lotier,
and thereafter, the Town Board shall reasonably find such rcvised draft DFIS complete fur the
purposes of commencing public review in agewrdance with the principles sot forth hetein.

B. Nepotiations with MTA. Daver and the Benjamin Compenies shall jointly
parlicipate in discussions with the Metrupnlitan Transportation Authority conceming those lssues
relevant to the implementation of the I'roject.

9, Conguitation, It is the intent of the larties that Juring the term of this
MOU, repesentatives of e Town Board and (e Henjamin Coupanmcs shall meet regularly 10
confer about the progiess of the Parties® activities under tus MOU. The Parties shall endeavor to
meet no less frequently than bianonthly.

0.  Default, If cither the Town Board or the Besjamin Companics fails 10
materially comply with any provision of this MOQU or is utherwise in breach of this MOU, and
such failure continues for more than thirty (30) duys after written notive from the non-Jefaulting

Parly to the purportedly Jetaulting Party specifying the failure and requiring thut it be remedied,
snch foilure shall, upon a finding of the American Arbitration Clause pursuant 10 Paragraph __
herein (“Arbitration™), constitute a Default, provided, however, that if any eueh Default 18 not
reasonably capable of cure within thirly {30) days, then provided the purporledly defaulting Party
immediately commences 10 cure and diligently presecuies the same, such cure perivd shall be
extended for an additional period of time not 10 exceed ninety (90) days. In the event of a

Default, the non-defoulting Party may:

(1) waive strict compliance with the pertipent proviston aof this MOU



and provide the other Party with an addilional time period to etify or “oure” the Default; or

(i)  terminate this MOU. and upen such termination. the defaulting
Party shall be hable for and sball promptly reliuburse 10 the non-Jefaulting Party all costs and
expenscs puid by such Party 1o any oulside consultants (but ot legal counsel) in connegtion with
this MOU and the processing ol the Project, pursuant to SEQRA or othierwise, and

(i)  due lo the fact that there would not be an adequato remedy at law,
in addition to any other rights and remedies availablo at law or in equity, the non-defautting Party
shall be entitled to seek equitable relief including. but not limited to, specific performance, with
respect to Lhe Default.

11.  Arbiuaiiug, Any cOntroversy, dispute or claim arising out of or relating to
this MOU or any of the relationships or transactions contemplated hereby, including any alleped
Default. shall be seitled by binding private arbitration under the aegis of the Ametican
Arbitration Association (CFAAAT), It ghall be a condition precedent to the corunencement of
proceedinge belore the AAA that (he allogedly offending Party has nol remedicd any allegedly
disputed matter within thirty (30) days of its receipt of writien notice speeifying the faiture and
requiring that it be remedicd or within ninety (90) duys of its receipt of such notice if the
purportedly defaulting Parly immediately COMIMEnces to cure and diligently prosecutes the same.
Judgment on the award rendered by the AAA may be eniered in any Court Liaving jurisdiciion

aver this matter.

17, Governing Law. Thie MOU shall be goverued hy and construed 1n
gecordance with the laws of the Btate of New York without regard tn conflier of laws pnngiples.

13, Coygterparts. This MOU may be evecuted in any sumber of conntorpans,
cach of which shall he an orlginal, but all of wiich tuguther shall constitate one and the sawe
inerrument, and any of the partica or gignatories hercto May execnte thig MOU by signing any
such counierpart.

{4.  Cuptions, The caplions of this MOU are [or the purpose ol convenienge of
reterence only, and in no way define, limit or describe the seope or intent of fhig MOU or inany
way affect this MOU.

15, No Thigd Party Beneficiaries. kxcept a8 may be expressly provided to the
comtrary in this MOU, nothing contained in this MOU shall ar shall not be construed to confer
upon any person other than the parties hereto, any rights, remedics, privilcges, benefits or cAUSES
of action to any extent whatso@ver.

16.  Successors and Axsigns. "The agreements, terms, covenants and conditions
of this MOU shall be binding upon and inure to the benefit of the parties hercto and, except as
otherwise provided hercin, their respective suctessors and permitted assigns.

17 Further Agsurances, Each party hereto shall do all acts and things and



make, execute and deliver such written ingfruments us shall from time to time be reasonably
required to carry out the Lerns and provisions of this MOU.

1%, Mo Amendment Welther this MOU nor any provisions hereof may be
changed, modified, amended, supplemented, attered, waived, discharged or termninated orally,
except by an instrument in writing signed by the party against who en{urcement of the change,
moditication, amendment, supplement, alleration, waiver, discharge of termination is sought,
and, if required by any morngage document, the applicable lender has consented thereto,

19.  Lptire Agregment. ‘This MOU, together with the Schedulc and Exhibits
hercto, contain all of the promises, agreements, conditions, inducements and understandings
between ond amongst the parties hereto concerning the Project and there are no promises,
agreements, conditions, inducements or understandings, oral or writler, expreased oT immplied,
between them other thau as exprossly set forth hercin and therein,

20, MNo_Recourge. All covenants, stipulutions, promises, gygreements and
obligations of the Parties conluived in this MOU shall be desmed W he the COVETRUNS,
slipulations, promises, agreements and obligations of the Tuem oard and the Tenjamin
Companies, respectively, and not of any individual officer, partnor, member, sharcholder. agent,
servant or employes of the Partics in any capacily. and no recourse yader or Bpon any phligaton,
covenant of agreement comvtained in this MOU, or ptherwise based or in régpect hereof, shall be
had against any past, pressnt o future officer, pastuer, metmber, charehiolder, agent, servant of
empluyee of the Parties or any member thereof, either direetly or thromgh any sucuessor thercto o
any pergon execuling this MOU.

71, Ngtice. Any nutice, demand, Teyuest e ather communication which undes
the tepus of this MOU must or may be glven v made or agrved by any of the Parties Lerste shall
be in writing and shall be given or wade Ry mailing the same by registered or ccrtified mail,
gxpress courier, or by hand delivery, addressed as set forth below:

If 10 the Town Roard; Supervisor Jill Way and Members of the
Town Board of the Town of Dovr
175 East Duncan Hill Road
Dover, NY 12522

with a copy Rapport Meyers Whitbeck Shaw & Rodenhausen
Diooley Square
35 Main Street, Suite 541
Poughkeepsie, NY 12601
Attention; $hannon Martin LaFrance, Esq.

if {0 the Benjamin C'ompagies: The Henjamin Companics
377 Oak Surect
PO Box 739

FLo1fe11



Garden City, NY 11330
Attention; Russell Mohr

with & copy Lo Yarin & Steinmet7
81 Muin Street, Suite 415
White Plains, New York 10601
Attention: Michac! Zarin, Bsq.

Any uf the Parties herelo of their counsel may designate by aotics in writing a new of other
address to which such notice or demand shall thereafter he given, made or mailed, Any notice
given hercin shall be deemed given when posted i the U.S. mail, delivered o the overnight
&Xpress courier of personally delivercd, and shall be deemed complete upon the receipt (of
refusal of acceptance) by the party 10 whom such notice is seut.

IN WITNESS WHEREOQF, the Parties have executed this MOU us of the date first
written above,

THE TOWN OF DOVER
By, o
Supervisor Jill Way

Dated: )

TIIT, RENJAMIN COMPANIES

3 L —
Rusgell Mohr

Dated:

TOTAL F.11



